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E.ARTI-1LlNK SECOND FURTHER NOTICE REPLY COMMENTS 
.AND ST,AFF STUDY CO31MENTS 

EailhLink, Jnc., by its attorneys, files these reply comments on the Commission’s Second 

Furlher Nofoiice ofproposed Ru/emaki,lg and comments on the SfaflSludy in the above-captioned 

proceeding.’ In this proceeding, EarthLink urses the Commission not to adopt contribution 

In die Molter ofFederal-Stare Joinf Board on Universal Sewice, et al., Report and Order and 
Second Further Notice of Proposed Rulemaking, 17 FCC Rcd. 24952 (2002) (“Second Furlher 
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nicchanisms that will raise costs for the provision of Internet access services to the American 

public. Further, as described below, the FCC should reject comnienters’ arguments for charging 

USF to Intcrnet service providers (“ISPs”) directly. Independent ISPs and other end users 

alrcady pay for USF in the form of carrier pass-through charges, and the FCC should avoid 

1-egulatory changes in this proceeding that result in additional costs for delivering ISP services. 

To avoid USF rale liikes on lntetnet access, the FCC should clarify that, consistent with the 

concept of an end-user “coiuiection,” scniices provided to ISPs that are intermediate in nature, 

such as modem aggregation services aggregating traffic to ISPs, are not subject to USF. 2 

DISCUSSION 

I. USF Contribution Obligations Do Not Apply To lSPs 

The Second Further Noiice clearly stated that ISPs would not be considered a potential 

USF contributors i n  this proeecding: “We note that we are not proposing to directly assess 

lnfotmation Sewice Providcrs, as proposed by SBC and Be l lSo~ th . ”~  Despite this, some 

comnicnters coiitinue to argue that ISPs should be forced to comply with the FCC’s USF 

regulations, including payiucnt and reporting  obligation^.^ This argument has been attempted 

and has lost several times, and the Conimission should either ignore or reject i t  once again. 

The Conmission has de~ennined that there i s  no legal basis for imposing upon 

independent lSPs USF contribution obligations or the many regulatory filing requirements for 

Nolice”); “Commission Seeks Coinment on Staff Study Regarding Alternative Contribution 
Methodologies,” Public Notice, FCC 03-3 1 (rel. Feb. 26, 2003) (“StaffSrudy”). ‘ Second Furrher Notice, 1 4 I ,  ‘ Secoiid Furfher Nolice, at n .  181. See olso, id., 7 67 (infomation services “would not be subject 
to a separate assessment” under a connection-based approach “because the information service 
docs not provide access to a public network that is independent from the voice-grade 
connection.”). 

United Stales Telecom Association at  I O  (filed Feb. 28, 2003). 

4 See, e.g., Coniments of the Wesiem Alliance at 6, 8-9 (fled Feb. 28, 2003); Comments of 
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USF contributors. Section 253(d) of the Act sets forth only two classes of universal service 

contributors: (1) “every telecominunications carrier that provides interstate telecommunications 

services,’’ / ,e . ,  mandatory contributors; and (2) “any other provider of interstate 

telecommunications . . . if the public interest so irequires,” i.e., permissive contributors. 47 U.S.C. 

$ 254(d). As the Commission has explained, independent lSPs ft neither of the two USF 

contributor categories5 

Furiher, proposals IO impose USF contribution regulations directly upon lSPs would also 

be inconsistent with both of the connection-based proposals as well as the telephone number- 

based proposal. Commission precedent would also yield that independent ISPs do not provide 

consumers with a “conneclion.”6 The telephone-number based proposal also would not apply, 

since independent lSPs do not provide consumers with telephone numbers for Internet access 

services. 

11. Prior to Contribution Reform, the FCC Should Consider Carefully Ways to Avoid 
Cost Increases for Dial-Up Internet Access Services 

EarthLink believes that the ramifications of the contribution reform proposals on the 

provision and costs of Internet acccss to the public have not been fully considered. The Siaf 

S/udy, however, suggests that certain aspects of the contribution proposals would raise 

significant new costs for existing dial-up Internet access services, if implemented “as is.” The 

iinpact on dial-up Internet access is acute because all o f the  contribution reform proposals 

Federal-Slcrie Join1 Board on L‘iiiversal Service, Report and Order, 12 FCC Rcd. 8776, 7 788 
(1997) (ISPs “are not required to contribute to support mechanisms to the extent they provide 
such senices”); Federal-Siaie Joiiil Board on Uiiiversal Service, Report to Conqess, 13 FCC 
Rcd. 11501,1i% 32, 144 (1998) (“The Act iniposes no regulatory obligations on information 
scnjice providers as such”; FCC excluded lSPs from USF “contribution requirements based on 
the plain language of section 254(d).”). 

Id. 
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coiitemplate specific price increases and/or new costs for certain aspects of telecommunications 

typically used by dial-up ISPs, including modem aggregation services, TI lines, and telephone 

numbcrs. Assuming that carriers would, in turn, pass through these additional USF costs to their 

ISP cuslomers, thcse contribution reform proposals would raise the costs of providing ISP 

scrvices and, potentially, consumer prices for Intermet access. 

Eat-thLink highlights the following potential impacts of the proposals on typical dial-up 

Internet access service: 

I .  USFc~osis o f T /  occess /ines would sour - Dial-up ISPs use many TI access lines 

configured as exchange service trunks to connect incumbent LEC switches to modem banks. 

According to the S/uflStudy,  the USF costs for each TI line under either of the two connection- 

based plans would increase two-fo-four h e s  as compared to the costs under the current 

revcnue-based plan. For example, according to the StoflSIudjI, the USF cost in 2004 for each T1 

line configured as 20 presubscribed exchange service trunks would go from $13.45/month under 

the revenue-based plan to %52.3S/month (under connection-based proposal I )  and $22.63/month 

(under connection-based proposal 2). 

2. New Costsfor Telephone Numbers - As the Commission is aware, residential end users 

typically gain access to thc Internet by dialing a local telephone number that has been assigned to 

the customer’s ISP and, once answcred, a circuit connects the ISP and the customer’s modem. 

Thus, dial-up Internet service employs many telephone numbers so that the ISP’s modem banks 

and the exchange access circuits are available when consumers dial in to their ISPs. Indeed, 

~iational ISPs such as EarthLink use thousands of telephone numbers to support a nationwide 

dial-up ISP service. The addition of $l/nionthltelephone number, as proposed under the 
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tclephone-number approach and as explained in the SiaffSiudy, would add significant new and 

diffcrent cost drivers to the business of providing dial-up Internet access. 

3. New Costs for  Modem Aggi-egUliOFi and ATM Sewices - EarthLink and many other ISPs 

use services provided by carricrs to aggregate Jntemet traffic from end users. On the dial-up 

side, ISPs use carriers’ modem aggregation services, which take traffic from the central office 

using modem banks and then transport the traffic to the 1SP’s connection point.’ For ADSL- 

based services, the ATM networks of incumbent LECs aggregate Internet traffic from vaxious 

DSLAMs across a geographic area (such as a LATA). As EarthLink explains below, such 

scwices should not constitute independent “connections.” If, however, the Commission were to 

assess a coimection-based USF charge, the impact of such a regulatory change is unclear and 

could impose unintended costs on ISPs and their customers. For example, the rates for such 

modern aggregation services could vary significantly simply because of the FCC’s regulatory 

changes and the particular existing configuration of the service (i .e. ,  whether the ISP connects to 

a modem aggregation service using a TI connection (20 exchange service trunks)) or a “T1 

interstaie private ~ine.”* 

111. “Connection” Should Be Defined Io a >lanner That Recognizes The Unique Nature 
of Jnternet Communications 

Should the Commission adopt a connection-based proposal, EarthLink urges the 

Commission to define “connection” in a way that accounts for the fact that intermediate transport 

between the resjdenlial end user and the ISP is no1 an independent “connection.” In a 

connection-based proposal, wiih a dial-up Internet communication, the residential end user 

See, e.g., Pacific Bell, Tar1ffF.C.C. No. I ,  4 21 (Internet transpori access service); Verizon, 

SiaffStudy, at 5. 

7 

TariffF.C.C. No. 1, 4 16 (1P (Jnternet protocol) Routing Service). 
8 
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connects to the public network using a residential loop connection, and the incumbent LEC 

\vould pay a rcsidential USF charge for [hat connection. In that same communication, the ISP 

also purchases TI or special access circuits and its carrier would likewise pay connection-based 

USF for such cii-cuits. The transport that lies between the ISP connection and the end user 

connection (e.g., modem aggregation services or ATM services), however, is not a “facilit[y] that 

provides end users u,ith access to a public or private network.”’ Indeed, the two “connections” 

are assessed a USF charge and the carriers of both would pay for their respective connections. 

There would be 110 need for further USF assessments. Not only does this conclusion follow 

from the plain meaning of what is a “connection” for the two users, i t  is also necessary to avoid 

uninlended regulatory effects on existing service arrangements, for example by forcing a 

reconfguration of the telecommunications components that make up modem aggregation 

services to minimize USF charges 

Moreover, while the Secoizd Furlher Norice states the Commission would defer 

consideration of whether and how to assess ADSL services pending review of its regulatory 

classification, the proposed plans would potentially impact the costs on ADSL services under 

the proposals.” EaflhLink believes that the FCC must, as a threshold matter, consider whether 

ADSL scrvice should be deemed a “connection” under the first proposal and, if  so, whether 

io  

Second Furlher Noilce, 7 76. Compare, Comments of AT&T at 8-9 (filed Feb. 28,2003) 
(modem aygregation services should be subject to both capacity and telephone number charges). 
lo fd., at 7 76. EarthLink does not comment here on the merits or outcome of the Wireline 
Broadband docket, but rather the regulatory treatment of ADSL services under the three USF 
proposals prescnted in the Second Further Norrce. EarthLink raises these matters here since the 
SecondFurlher Nome  does not explain whether there will be an additional proceeding to 
consider the proposed USF plans as applied to ADSL services, and i t  is appropriate because the 
S~aflSzud].  has simply assumed that ADSL services would contribute under the proposals. 
” S/uflSfiidy at 14 (assuming growth of ADSL services), 
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ADSL should he considered rcsidential or business service where the independent ISP purchases 

the ADSL at hulk for use as an input for residential high-speed service. 

In EarthLink’s view, i t  is questionable whether wholesale ADSL service riding across the 

same copper loop as wireline voice exchange service meets the definition of “connection” since 

i t  is not “u fuci/i ib] that pr-ovides end users with access to an interstate public or private 

network.” Wholesale ADSL is not “a facility:” it is a service offering riding on a facility - the 

local loop, or the high-frequency portion of the loop. The terms of  ADSL service typically 

rcquire the end uscrs to be incumbent LEC voice c u s t o i n ~ r s ’ ~  and ADSL is commercially 

succcssful, in part, because it uses the existing and ubiquitous loop “facility” already deployed 

and operating. Moreover, if a connection-based plan is beneficial, i t  is because i t  is siniple for 

millions o f  residential consumers: one USF charge is appropriate for all residential end-users 

with a copper loop “connecljon.” As the SecondFui-lher Norice (7 70) points out, proponents 

also argue that the connection-based method is sluble for the fund since residential line growth 

itself is stable. A comiection-based plan, however, that charges USF for ADSL undermines 

simplicity and stability, and would be both complicated and expensive for consumers. For the 

consumer, additional USF charges would apply for each additional telecommunications 

application running on the residential line. Without a “one line, one charge” approach, a DSL- 

based subscriber would initially face at least two USF-related charges with possible additional 

USF charges for each service (e.g., video conferencing, video-on-demand, etc.) that is “layered” 

’ ?  SBC Advanced Solutions, Inc., Generally Available Terms and Conditions, & 6.2.2 (DSL 
offered over “an SBC ILEC-pro\#ided . . . retail POTS line”); Verizon, Tariff F.C.C. No. 20, 5 
5.1.2.D & F. To the extent some parties may claim that DSL provides a “connection” 
independent from voice-grade service, these arguments are weak, at best. After all, long- 
distance providers could he said to “connect” users to public networks independent from the 
local exchange carrier network, and yet the COSUS connection-based approach does not propose 
to assess long-distance carriers. 
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onto the high-frequency portion of the loop. The goal of  a simple and single residential USF 

charge would be lost. In thc same way, if each layered service on a residential line is subject to a 

scparate USF assessment, the “stability” of residential line counts is compromised, as each new 

rcsidential scrvice could count as a new “c~nnec t ion .” ’~  

Finally, while the S t u f i S / u d ~  has included ADSL in its projected assessments, in 

EarthLink’s view, the issue of how the proposed contribution reforms would apply to ADSL 

services needs lo be explored more fully in a proceeding before any USF contribution changes 

can apply to ADSL services. First, i t  is unclear to EarthLink (assuming orguendu that ADSL is 

considered a “connection”) whether ADSL would be treated as a “residential” service or as a 

“husiness” service under a connection-based plan. For example, under the proposed definition of 

“connection,” one could conclude that the service is for the residential end user and so should be 

subject to trcatment as “residential” even lhough the independent ISP actually purchases 

wholesale ADSL. Treatment as “residential” would also avoid fluctuation ofpass-through USF 

charges to residential consumers, which may result if the ADSL is treated as a multi-line 

business service. Second, and perllaps most significantly, the proposed capacity tiers would have 

a potentially significant effect on the price of ADSL service. Many ADSL services today are 

currently offered at “Tier 2” speeds (e .g . ,  Verizon’s ADSL is offered at 768 Kbps/128 Kbps)I4 

which would subject it to sixreen limes /he Tier I Rote. Assuming that a Tier 1 rate is $I/month 

13 Similarly, , i t  unlikely tha t  an offsetting effect on total connections would occur, i.e., that total 
voice-grade services would decline as ADSL services increase. While the SzuflStudy (at 13) 
states that  residential primary lines may decline “because staff assumes that some customers will 
be able to oblain voice services via broadband Jntcrnet access and will discontinue local wireline 
senrice,” this assumption is incorrect for ADSL-based subscribers who cannot discontinue voice 
service and retain ADSL service under current ADSL terns  of service. Seen .  1 1 ,  above. 
l 4  Verizon FCC Tariff No. 20, Part 111, 5 5.1.6 (ADSL service offered at 768 Kbps downstream 
and I28 Khps upstream). 
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or more, the impact on DSL-based services would be overwhelming (50% of the recurring rate) 

and entirely impractical. In any event, if the Commission adopts a connection-based plan, 

EarthLink urges the Commission to apply such changes in a manner that minimizes the negative 

impact on residential adoption of ADSL-based Internet services. 

CONCLUSION 

EanhLink urges the Commission to reform the USF contribution mechanism in a manner 

that promotes the continued access to the Internet for the American public, especially as its 

regulatory changes may impact the costs of providing ISP services. 
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